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On September 20, 2005 the Authors Guild and severa individud authorsfiled a
complaintin federal district court in New Y ork aleging tha Googleis engagingin
Qnassive copyrightinfringementOthroughthe Goagle Print Library Project. A month
later, five publishersfiled asimilar lawsuit. These suits were the culminaion of months
of publisher condemnation of theinitiative, which involves scanning the collectionsof
five major research libraries and making thefull text of the bookssearchable on Google.
Despite the dlegaionsof infringament, libraries, users, and some authors have welcomed
the Project, ingsting tha it will actudly stimulate demand for booksby hdping readers
identify bookstha contain theinformation they seek. These varying perceptionsof the
Print Library Project stem in pat from confuson over exactly how much text will be
viewable in respons to a search quay. Publishe's and authors should carefully study
precisely wha Google intendsto do and undestand the relevant copyright issues before
suppoting the lawsuits.

The Google Print Project

The Google Print project has two facets: Print Publisher Program and the Print
Library Project. Unde thePublisher Program, a publisher controllingtherightsin a
book can authorize Google to scan thefull text of the bookinto Google3 search database.
In respone to auser queay, theuser receives bibliographic information concerning the
bookaswell asalinkto relevant text. By clickingonthelink, theuser can see thefull
page containing the search term, as well as afew pages before and after tha page.  Links
would enable the user to purchase thebookfrom booksllers or the publisher directly, or
visit the publisha@webste. Additiondly, thepulisher would share in contextua
advertising revenueif the publisher has agreed for adsto be shown onther book pages.
Publishers can removethdr booksfrom the Publisher Program at any time. The Print
Publisher Program raises no copyright issues because it is conduded pursuant to an
agreement between Google and the copyright holder.

Unde the Print Library Project, Google plansto scan into its search database
materials fromthelibraries of Harvard, Stanford, and Oxford Universities, the University
of Michigan, andthe New Y ork Public Library. Inrespong to search queies, users will
be able to browse thefull text of public domain materials, butonly afew sentences of
text aroundthe search term in booksstill covered by copyright Thisisacritical fact tha
bears repeating: for booksstill unde copyright, users will be ableto see only afew
sentences on eithe side of the search term. Userswill not see afew pages, as unde the
Publisher Program, nor thefull text, asfor public domain works. Inded, afull page of
thebookis never seen for an in-copyright book scanned as part of the Library Project
unless a publisher decidesto trandfer its bookinto its Publisher Program account, in
which case it would be unde the agreement between Google and the puldisher."

Google@ Opt-Out Policy



The Assodation of American Publishers reacted negatively to thePrint Library
Project. Inrespong to the AAPS conaerns Google announed on August 11,2005, that
if apublisher provided it with alist of itstitlesthat it did not want Google to scan at
libraries, Google would respect tha request, even if the bookswere in the collection of
oneof thepaticipainglibraries. To alow publishersto deerminewhether they wanted
to excludeany of thear titlesfromtheLibrary Project, Google stated that it would not
scan any more copyrighted works until November.

Patricia Schroeder, AAP President, stated tha G5oogle@ announ@ment does
nothing to relieve the publshing indugry concerns &' She claimed the Google® opt-out
procedure Ghifts the responsbility for preventing infringement to the copyright owner
rather than theuser, turning every prindple of copyrightlaw onitsear.O0 TheAAP
expressed continued Qyrave misgivingsaboutE  the Project® unauthorized copying and
distribution of copyright-protected works.O The Authors Guild went a step further, and
sued Google for copyrightinfringement on September 20, 2005. Five publishers b
McGraw-Hill, Pearson, Penguin, Simon & Schugder, and JohnWiley & Sonsbinitiated
litigation of Octobe 19, 2005

Analysis of the Copyright OwnersOClaims

ThePrint Library Project involves two actionstha raise copyright questions
First, Google copies thefull text of booksinto its search daabase. Second,in respong to
user queies, Google presents users with a few sentences from the stored text. Because
theamountof expression presented to theuser is de minimus this secondaction probably
would notlead to liability. Perhgpsfor thisreason, thelawsuits focusonthefirst issue,
Googlke@ copying of thefull text of booksinto its search database. Thecritical question
in thelitigaion is whether this copyingis excused by the U.S. Copyright Act@ fair use

privilege

Theleading decision that conddered thefair use issues relating to search engine
opeationsis Kelly v. Arriba Sof, 336 F.3d 811 (9™ Cir. 2003) ArribaSoft opeated a
search enginefor Internet images. Arribacompiled a database of images by copying
pictures fromwebsgtes, withoutthe express authorization of thewebsgte opeators.
Arribareduced thefull sizeimages into thumbndls, which it stored inits database. In
response to auser queay, the Arribasearch enginedisplayed responsve thumbnadls. If a
uer clicked on oneof thethumbnals, shewas linked to thefull sizeimageonthe
origind webdgte from which theimage had been copied. Kelly, aphobgrapher,
discovered that some of the photbgraphsfrom hiswebste were in the Arriba search
database, and he sued for copyrightinfringement. Thelower cout foundtha Arriba(3
reprodudion of the phobgraphswas afair use, and the Ninth Circuit affirmed.

With respect to thefirst factor, Qhe purpose and character of the use, induding
whether such use is of acommercia naure,017 U.S.C. & 107(1), the Ninth Circuit
acknowledged tha Arribaopeated its site for commercial purposes. However, Arriba(3
use of Kelly@images



was more inddental and less exploitative in nature than more traditiond
types of commercial use. Arribawas ndather usng Kellyélmagesto
directly promote its web site nor trying to profit by selling KeIInyzlmages
Ingead, Kelly® images were amongthousndsof i imagesin Arriba3
search engine database. Because the use of Kelly@images was not highly
exploitative, thecommercia naure of theuse weighsonly dightly agang
afindingof fair use.

Kelly at 818.

The court then consdered the tranformative naure of theuse Pwhether Arriba®
use merely supaseded the object of the originds or indead added afurther purpose or
different character. Thecourt conduded tha Qhethumbnals were much smaller, lower
resolution images tha served an entirely different fundion than Kelly® origind images.O
Id. While Kelly@ Omages are artistic works intended to inform and engagethe viewer in
an aesthetic experience, OArriba@ search engine Gundionsas atool to hdp index and
improve access to images ontheinternet E .O 1d. Further, users were unlikely to enlarge
thethunbnalsto use them for aesthetic pumposes because they were of lower resolution
and thuscould notbe enlarged withou significant loss of clarity. In distinguishing other
judicial decisions the Ninth Circuit stressed that Qt] his case involves more than merely a
transmission of Kelly@® images in adifferent medium. Arriba@ use of theimages serves
adifferent fundion than Kelly® use Bimproving access to information on theinternet
versusartistic expresson.O Id. at 819. Thecourt closed its discussion of thefirst fair use
factor by conduding that Arriba@® Quse of Kelly@images promotes the gods of the
Copyright Act and thefair use exceptionObecause the thumbnals Qlo not supplant the
need for the origindsOand they Mhenefit the public by enhancing information gathering
techniques on theinternet.O Id. at 82Q

Everything theNinth Circuit stated with respect to Arribaapplies with equd force
to thePrint Library Project. AlthoughGoogle opeates the program for commercial
purpoEs, it is notattemptingto profit fromthe sale of a copy of any of the booksscanned
into its database, and thusits use is not highly exploitative. The Google search index
fundionsas atool that makes Qhefull text of al theworld@ bookssearchable by
everyone® Neither thefull text copies in theindex, northefew sentences displayed to
usersin respong to queies, will supplant theorigind books Rather, they will bringthe
booksto the user@ attention.

With respect to thesecondfair use factor, the nature of the copyrighted work, the
Ninth Circuit observed tha w]orks that are creative in naure are closer to the core of
intended copyright protection than are more fact-based works.O Kelly at 820 Moreover,
Qp]ublished works are more likely to qudify asfair use because thefirst appearance of
the artist® expression has already occurred.O Id. Kelly@ works were creative, but
published. Accordingly, the Ninth Circuit conduded tha the second factor weighed only
dightly in favor of Kelly. The Print Library Project involves only published works. And
while some of these works will be creative, thevast majority will benonfiction.



Thethird fair use factor is @he amountand subdantiality of the portion used in
relation to the copyrighted work as awhole.0 17 U.S.C. @ 1073). TheNinth Circuit
recognized that Gopying an entire work militates againg afinding of fair use.O Kelly at
820. Nonehdess, the court states that Qhe extent of permissible copying varies with the
purpose and character of theuse.O Id. Thus Qf the seconday user only copies as much
asisnecessary for hisor her intended use, then this factor will notweigh agang him or
her.OId. at 82021. In Kelly, this factor weighed in favor of ndther party:

athoughArribadid copy each of Kelly@images as awhole, it was
reasonable to doso in light of Arriba@@ use of theimages. It was necessary
for Arribato copy theentire imageto alow users to recognize the image
and decide whether to pursue more information about theimage or the
originaing web site. If Arribacopied only pat of theimage, it would be
more difficult to identify it, thereby reduang the usefulness and
effectiveness of thevisud search engine

Kelly at 821.

In the Print Library Project, Google@ copying of entire booksinto its database is
reasoneble for the purpose of the effective operation of the search engine searches of
patial text necessarily would lead to incomplete results. Moreover, unlike Arriba,
Google will not provide users with a copy of theentire work, butonly with afew
sentences surrounding the search term. Andif a particular term appears many timesin
thebook,the search enginewill allow theuser to view only threeingances Bthereby
preventing the user from accessing too much of the book. Thus at least with respect to
the search results, thethird factor weighsin favor of Google.

The Ninth Circuit decided tha thefourth factor, Qhe effect of the use upon the
potential market for or value of the copyrighted work,017 U.S.C. ©1074), weighed in
favor of Arriba Thecourt foundtha the Arriba Qearch enginewould guide users to
Kelly@ web site rather than away fromit.O Kelly at 821. Additiondly, thethunbnal
images would not harm Kelly® ability to sell or license full size images because thelow
resolution of thethumbnals effectively prevented thar enlargement.

Withoutquestion, the Print Library Project will inarease the demand for some
books The project will expose usersto bookscontaining desired information, which will
lead some users to purchase the booksor seek them outin libraries (which in turn may
purchase more copies of booksin highdemand). It is hard to imaginehowtheLibrary
Project could actudly ham the market for certain books given thelimited amountof text
auser will beabletoview. To besure, if auser could view (and print out) many pages
of abook it isconaivable tha theuser would rely uponthe search enginerather than
purchase thebook. Similarly, unde thoe circumstances, libraries mightdirect usersto
the search enginerather than purchase expensve reference materials. But when the user
can access only afew sentences before and after the search term, any displacement of
salesisunlikely.



The copyright owners might arguethat the Library Project restricts rightsholdersO
ability to license their works to search engine providers. The existence of the Print
Publisher Program, which involves licenang, demondrates tha the Library Project does
not precludelucrative licenang arrangements. By participating in Print Publisher
Program, publishers receive revenuestreams not available to them unde theLibrary
Project. And Google presumably prefers for publishersto paticipae in the Publisher
Program; Google saves the cog of digitizing thecontent if puldishers provide Google
with the booksin digital format.

In sum, unde theNinth Circuit@ andysisin Kelly, Google@ Print Library Project
satisfies the requirements of thefair use dodrine But the copyright owners broughtther
actionsin the Second Circuit, where Kelly is not binding precedent. This, however,
should have little impact onthefair use andysis because the Ninth Circuit relied heavily
on the Supreme Court@ mosgt recent fair use decision, Canpbadl v. Acuff-Rose, Musc,
Inc., 510U.S. 569(1994) Thus Kelly correctly noted that Canpbdl hdd tha Qtlhe
more trangdormative the new work, theless important the other factors, induding
commercialism, become.OKelly at 818, citing Canpbdl at 579. Likewise, Kelly cited
Carrpbd| for the propostion that Qhe extent of permissible copying varies with the
purpose and character of theuse.OKelly at 820, citing Canrpbd| at 586-87. And Kelly
followed Canpbdl®@ conduson tha (& transformative work is less likely to have an
adverse impact onthe market for theorigind than awork tha merely supesedesthe
copyrighted work.OKelly at 821, citing Carrpbdl at 591.

Perhgps mog importantly, Kelly repeated the Supreme Court@ articulationin
Canmpbdl and Sewart v. Abend, 495U.S. 207, 236(1990) of the objective of thefair use
dodrine Orhis exception @ermits coutts to avoid rigid application of the copyright
statute when, on occasion, it would stifle thevery creativity which that law is designed to
foger.@Kelly at 817. ThePrint Library Project is completely congstent with this
objectivein that it will ensure that creative accomplishments do not fadeinto obsurity.
Because the Ninth Circuit so closaly followed Campbdl, and because the Second Circuit
isaso obligated to follow Campbdl, the Second Circuit is likely to condud afair use
andysis smilar to the Ninth Circuit@.

The Big Picture

Stepping back from thetechnicalities of thefour fair use factors, it becomes clear
tha the Print Library Project is similar to theeveryday activities of Internet search
engines. A search enginefirm sendsout software GpidersOthat crawl publicly accessible
webstes and copy vast quantities of data into the search engine@ database. Asa
practical matter, each of the major search engine companies copies alarge (and
increasing) percentage of theentire World WideWeb every few weeksto keep the
database current and comprehensve. When auser issues aquey, the search engine
searches the webgtes stored in its database for relevant information. Therespons
provided to the user typically containslinksboth to the origind site aswell asto the
QacheOcopy of the website stored in the search engine® daabase.



Significantly, the search engines condud this vast amountof copying withoutthe
express pemission of thewebste authors. Rather, the search enginefirms bdieve tha
thefair use dodrine pemitsthear activities. In other words thebillionsof dollars of
market capital represented by the search engine companies are based primarily onthefair
us dodrine

In additionto fair use, search enginefirmsrely onthe conaept of implied license.
Search enginefirms assume tha if informationis posed on awebste, thewebste
opeator wanted theinformation to befoundby users, and search engines are themog
efficient meansfor usersto find theinformation. Thus search enginefirms assume that
mog webdgte opeators want ther sites copied into the search engine database so tha
userswill beableto findthesite. If an opeaator does not want his site crawled and
copied, he can use an excluson header, a software o Not EnterOsign, which most
search enginefirmsrespect. But if awebdte opeator does not use an excluson header, a
search enginewill assume that the opaator wants the siteinduded in the search database.

Thisimplied license theory has not yet been tested in court, and could actudly
conditute an element of afair use defense. Courts have described fair us asan
Qequitable rule of reason OSewart v. Abend, 495U.S. 207,237 (1990, and indusry
practice is conddered relevant in assessing the reasonableness of a defendant@ conduct.
Accordingly, a court islikely to excuse as fair use a search engine@ copying of awebsite
tha did notuse an excluson header, provided tha the search engine could show that it
typically respected excluson headers when webste opeaators did employ them.

InthePrint Library Project, Googleisrelyingonfair usejud asit andits search
engine competitors rely on fair use when they copy millionsof webstes every week.
Additiondly, by giving publishers the oppotunity to opt-out of the Print Library Project,
Google isreplicating theexcluson header feature of the Internet. Mog authors want their
booksto befoundandread. Moreover, authors are aware tha an ever increasing
percentage of students and busnesses condud research primarily, if not exclugvely,
online Hence, if bookscannotbe searched onling many users will never locate them.
ThePrint Library Project is predicated uponthe assumption the authors generally want
thar booksto beinduded in the search daabase so that readers can find them. Butif a
copyright owner does notwant Google to scan her book, Google will honorher request.

Contrary to the AAPG assertion, this opt-outfeature does not turn Qevery
principle of copyrightlaw onits ear.O Rather, it is areasonable implementation of a
program based onfair use.

I nter national Dimensions

Fair use unde the U.S. Copyright Act is generally broader and more flexible than
the copyright exceptionsin other counties. Thus the scanning of alibrary of books
might not be permitted unde the copyright laws of mog other counties. However,
copyright law isterritorial; that is, oneinfringes the copyright laws of a paticular county



only with respect to acts of infringement tha occurred in that county. Since Googe
presumably will be scanning thein-copyrightbooks in the United States, the only
relevant law with respect to the scanningis U.S. copyright law.”

Nonehdess, the search results will beviewable in other counties. This means
that Google® distribution of a few sentences fromabookto a user in another country
must beandyzed unde tha country@ copyrightlaws. (Google arguably is causng a
copy of the sentences to be madein therandomaccess memory of the user@ computer.)
While the copyright laws of mog countries mightnot be so generousasto alow the
reprodudion of an entire book,almog all copyright laws do permit short quottions
These exceptionsfor quottionsshould besufficient to protect Google@ transmission of
Library Project search results to users.

Conclusion

The Google Print Library Project will make it easier than ever before for usersto
locate the wealth of information buried in books By limiting the search resultsto afew
sentences before and after the search term, the program will not diminish demand for
books To thecontrary, it often will often increase demand for copyrighted works by
hdping usersidentify them. Publishe's and authors should embrace the Print Library
Project rather than rgject it.

' Jonathan Band represents Internet companies and library assodiationswith respect to
intellectud propeaty mattersin Washington, D.C. He does notrepresent any party in
connection to the Google Print Project. A versionof thisarticlefirst appeared in E-
Commerce Law & Policy (Augug 2005) He can bereached at
jband@policybandwidth.com.

" Displays of the different treatments can befoundat
http://print.googke.conVgoogkprint/library.html. Google has aso agreed to provide each
library participaing in the Program with a digital copy of all theworks in thé library@
collection scannad by Google. Thelibrariestypicaly will keep thefiles of thein-
copyrightworks as a dak archive for preservation pumposes. See University of
Michigan/Google Digitalization Partnership FAQ, Augug 2005. Thefair use andysis of
these preservation copies is different fromthat of the copiesin Google® search index, but
theresult isthe same: both arefair uses.

"' Assodiation of American Publishers Press Release, GBoogle Library Project Raises
SeriousQuestionsfor Publishers and Authors,OAugud 12,2005

" Google Blog pog, Making BooksEasier to Find OAugus 11, 2005

¥ Google reportedly will only scan public domain works at the Oxford University
libraries.



